
Monday, September 21, 2020

AMADOR SUPERIOR COURT LAW AND MOTION TENTATIVE RULINGS

TO REQUEST A HEARING ON ANY MATTER ON THIS CALENDAR, YOU MUST CALL THE COURT AT (209) 257-2692 BY 

4:00 P.M. ON THE DAY PRECEDING THE HEARING.  NOTICE OF THE INTENTION TO APPEAR MUST ALSO BE GIVEN TO 

ALL OTHER PARTIES.  

IF THE CLERK IS NOT NOTIFIED OF A PARTY’S INTENTION TO APPEAR, THERE WILL BE NO HEARING AND THE 

TENTATIVE RULING WILL BECOME THE ORDER OF THE COURT. NO FURTHER NOTICE OF THE COURT’S RULING 

WILL BE PROVIDED. 

18-CVC-10701 BAILEY, JANICE SUTTER CREEK BUSINESS AND 

PROFESSIONAL ASSOCIATION

TENTATIVE RULING: 

Defendant’s unopposed Motion for Summary Judgment or, in the alternative, Summary Adjudication is dropped from calendar, 

without prejudice. 

CCP § 420 provides that “The pleadings are the formal allegations by the parties of their respective claims and defenses, for the 

judgment of the Court.”

The parties stipulated to, and a First Amended Complaint was filed on September 14, 2020.

An amended complaint supersedes the original and furnishes the sole basis for a cause of action, and the original complaint is 

thereafter dropped out of the case and ceases to have any effect as a pleading , or as a basis for judgment. (Hayes v. Risk 

(1967) 255 Cal.App.2d 613). 

 The Court lacks jurisdiction to hear the Motion as it was made to the original Complaint and has been superseded /replaced by 

the present operative pleadings -- the First Amended Complaint, which was filed subsequent to the motion presently on calendar 

for decision. Filing of the First Amended Complaint has deprived the Court of the jurisdiction /ability to make any ruling relating to 

the original pleadings, and there is no motion pending relating to the amended pleadings.

Unless a hearing is requested, this ruling is effective immediately. Neither further notice of the ruling nor a formal order per CRC 

3.1312 is required.

VS. 

MOTION FOR SUMMARY JUDGMENT

18-CVC-10754 PASSARO, NATALIA SUTTER CREEK PRIMARY AND 

ELEMENTARY SCHOOL

TENTATIVE RULING: 

Defendant’s unopposed Motion to Compel Further Responses to Special Interrogatories, Set One is GRANTED.

Plaintiff is ordered to provide verified, further responses to Special Interrogatories, Set One, Nos. 6, 7, 15, 28 and 21 without 

objection within ten (10) calendar days.

Unless a hearing is requested, this ruling is effective immediately. Neither further notice of the ruling nor a formal order per CRC 

3.1312 is required.

VS. 

CIVIL MISCELLANEOUS MOTION - DEFENDANTS

19-CVC-11511 GIGENA, GABRIEL RICK OWNER OF AND FINCH BODY 

SHOP INC
VS. 

DEMURRER - DEFENDANT'S



TENTATIVE RULING: 

Defendant RICK FINCH and FINCH BODY SHOP, Inc.’s demurrer to the Second Amended Complaint (Plaintiff’s Addendum to 

First Amended Complaint, Plaintiff’s Judicial Notice in Support of Complaint, and First Amend to Plaintiff’s Judicial Notice in 

Support of Complaint, collectively)  is SUSTAINED without leave to amend.

The function of a demurrer is to test the legal sufficiency of a pleading . (Rakestraw v. Cal. Physicians’ Service (2000) 81 

Cal.App.4th 39, 42) In reviewing the sufficiency of a complaint against a general demurrer , the court treats the demurrer as 

admitting all material facts properly pleaded, as well as matters which may be judicially noticed. (Blank v. Kirwan (1985) 39 

Cal.3d 311, 318.) However, contentions, deductions or conclusions of fact or law are insufficient to constitute a cause of action . 

(Id.) 

Fails to State Facts Sufficient to Constitute a Cause of Action

A party may demur generally if the pleading fails to state facts sufficient to constitute a cause of action . (CCP §430.10(e).) 

Despite the fact that no causes of action are identified, the substance of the “Estoppel, Abatement, and Complaint First 

Amended” alleges that FINCH was in possession of stolen property, i.e., GIGENA’s vehicle, having received the vehicle from the 

CHP officer.

To establish a cause of action for the offense of receiving stolen property , Plaintiff must show 1) the property has been stolen, 2) 

the Defendant received it in his possession, and 3) Defendant had knowledge it was stolen. (People v. Osborne (1978) 77 

Cal.App 3d 472; People v. Tessman (2014) 223 Cal. App. 4th 1293.)

To the extent a cause of action is discernible; Plaintiff First Amended Cause of Action fails to state facts sufficient to constitute a 

cause of action of receiving stolen property. 

Plaintiff’s subsequent filings, 1) Plaintiff’s Addendum to First Amended Complaint filed June 15, 2020, 2) Plaintiff’s Judicial Notice 

in Support of Complaint filed July 22, 2020, and 3) First Amend to Plaintiff’s Judicial Notice in Support of Complaint filed July 28, 

2020, if treated collectively as a Second Amended Complaint , fail to establish a cause of action for receiving stolen property, and 

any other cause of action is indiscernible. 

Leave to Amend

A demurrer should be sustained without leave to amend absent a showing by plaintiff that a reasonable possibility exists the 

defect can be cured by amendment. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Lacher v. Superior Court (1991) 230 

Cal.App.3d 1038, 1043.) 

Plaintiff has not discharged their burden to show how the complaint can be amended to state a cause of action . (Goodman v. 

Kennedy (1976) 18 Cal.3d 335, 349.) Plaintiff must show in what manner he can amend his complaint and how that amendment 

will change the legal effect of his pleading. Id.

Plaintiff was granted leave to amend his First Amended Complaint . However, Plaintiff’s Opposition to Defendant’s Second 

Demurrer, indicates “Plaintiff may only be persuaded to amend the complaint” and “Plaintiff was persuaded and elected 

addendum to clarify the complaint”. “The complaint was not amended”. (Opp. ¶ 4, subsection (c))

Where there is any reasonable probability the complaint can be amended, failure to grant leave is an abuse of discretion.  

(Goodman v. Kennedy (1976) 18 Cal.3d 335.) Plaintiff fails to show that a reasonable possibility exists that a defect can be cured 

by amendment and, in fact, indicates that the complaint was not amended, despite the court sustaining the first demurrer, and 

granting leave to amend. Granting Plaintiff leave to amend a second time would be futile in this case , as Plaintiff indicates he is 

not “persuaded to do so”.

Judgment of dismissal shall enter forthwith.

Defendant is directed to prepare an order that complies with the court’s ruling.

Unless a hearing is requested, this ruling is effective immediately. Neither further notice of the ruling nor a formal order per CRC 

3.1312 is required.
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